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NOTICE OF SPECIAL CITY COUNCIL MEETING 

 
Notice is hereby given that the North Bend City Council has scheduled a Special 
Virtual City Council Meeting on Tuesday, August 25, 2020 starting at 7 p.m.  Due to 
current public health concerns and associated orders this meeting will be 
conducted entirely online.  All Councilmembers and staff will be participating 
remotely.   
 
The public will be able to participate in this meeting online using Zoom Meetings.  However, in 
keeping with past Special City Council meetings of this nature the public will not be allowed to 
provide public comment. You will be required to have a registered Zoom account and display 
your full name to be admitted to the meeting. 
 

Zoom Meeting Information: 
To Sign Up for a Zoom Account:  https://zoom.us/join 

Meeting ID:  852 0446 5106 
Password: 341028 

Call In Phone Number:  1-253-215-8782 
 
If you would like a copy of the August 25, 2020 Special Council packet please email the City Clerk 
by no later than 5 p.m. on Tuesday, August 25, 2020 at soppedal@northbendwa.gov OR visit the 
following link: August 25, 2020 Special Council Packet 
 

SPECIAL CITY COUNCIL MEETING 
August 25, 2020 – AGENDA  
Virtual Meeting 
 

 
1. 7:00 P.M., Call to Order, Roll Call 

2. Executive Session – To discuss potential litigation, pursuant to RCW 42.30.110(1)(i) 

3. AB20-108 – Ordinance Amending NBMC Chapters 5.06 & 13.24 RE Water Purveyors  
                  and Sewer Service & Amending Taxes, Rates & Fees Schedule 
 

4. Adjournment 
 

 
Posted August 24, 2020 
 

https://zoom.us/join
https://northbendwa.gov/calendar.aspx?EID=2137


SUBJECT:  Agenda Date: August 25, 2020                        AB20-108 
 

Ordinance Amending the North 
Bend Municipal Code Regarding 
Water Purveyors Delivering Water 
Within the City and Directing Staff 
to Negotiate a Franchise Agreement 

 Department/Committee/Individual 
Mayor Rob McFarland  
City Administrator – David Miller  
City Attorney – Mike Kenyon/Londi Lindell X 
City Clerk – Susie Oppedal  
Community & Economic Development – David Miller  
Finance – Dawn Masko  

Cost Impact:  N/A Public Works – Mark Rigos, P.E.  
Fund Source: N/A    
Timeline:  Immediate   
Attachments:  Ordinance 
 
SUMMARY STATEMENT: 
 
Background.  For over ten (10) years, Sallal Water Association (“Sallal”) has provided water 
usage data for Sallal customers residing within the City to enable the City to calculate sewer rates 
and calculate utility taxes.  In early August of 2020, representatives from the Sallal Board notified 
the City (after the Sallal Board had voted) that Sallal would no longer provide utility records to 
the City.  In Washington State, the majority of utility providers are public entities subject to both 
the Washington State Public Records Act (PRA) and the Open Public Meetings Act (OPMA) to 
ensure transparency in all discussions and access to all records concerning the delivery of utility 
services.  Sallal has determined it is not subject to the PRA and accordingly, the City is unable to 
obtain records from Sallal through a PRA request.  
 
Enterprise Fund.  Utilities are enterprise funds within municipal budgets and as such, all costs of 
providing the utility services are financed primarily through user charges and charges must be 
fairly distributed among users based upon a rate study.  Accordingly, North Bend sewer users 
cannot subsidize Sallal sewer users.  Without the Sallal water usage data, North Bend would only 
be able to charge Sallal sewer customers a flat base rate which would result in North Bend sewer 
users subsidizing Sallal sewer customers.  The City has issued revenue bonds to cover necessary 
capital improvements to its utilities and projected future rate collections have been relied upon in 
issuing such debt service.   The Sallal Board’s refusal to provide water usage data to allow the city 
to collect user fees puts the payment of such debt at risk. 
 
Water Usage Data Required for Sewer Calculation and Utility Tax.  There are approximately 
361 properties connected to sewer within the City that obtain their water from Sallal and are 
connected to the City sewer system. The City requires water use data in order to properly calculate 
sewer rates based upon a customer’s usage and in order to properly calculate utility taxes owed.  
The North Bend Municipal Code (NBMC) and the Taxes, Rates and Fees Schedule adopted by the 
North Bend City Council provide that a sewer user shall pay a base sewer charge  plus an 
additional charge per cubic meter of water consumed over an initial allowed cubic meters 
depending on the classification (single family, multi family, mixed use, commercial and other 
uses). 
 
Amendments to NBMC.  The attached Ordinance amends the NBMC relating to the delivery of 
water service from a purveyor other than the City to ensure the delivery of records to the city for 
purposes of calculating sewer rates and for the collection of utility taxes.  Consistent with RCW 
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35A.47.040, the attached Ordinance further directs city staff to immediately commence 
negotiations of a Franchise Agreement with Sallal in order to ensure the protection of city public 
rights of way and directs staff to not issue certain right of way permits until such Franchise 
Agreement has been adopted by the City Council.   
 
Recommendation.  City staff recommend adoption of the attached Ordinance.   
 
APPLICABLE BRAND GUIDELINES: Consistent delivery of quality basic services including sewer 
and water services. 
 

COMMITTEE REVIEW AND RECOMMENDATION:  In order to ensure the collection of sewer 
and utility rates consistent with the NBMC, the Taxes, Rates and Fees Schedule and prior City Council 
action, this item is being brought to the full City Council for its consideration without a Committee 
recommendation.   
 

RECOMMENDED ACTION: MOTION to approve AB20-108, an ordinance 
amending North Bend Municipal Code regarding Water Purveyors delivering 
water within the City and directing staff to obtain a Franchise Agreement, as a 
first and final reading. 

RECORD OF COUNCIL ACTION 
Meeting Date  Action      Vote 

August 25, 2020                                    
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ORDINANCE 
 

AN ORDINANCE OF THE CITY OF NORTH BEND, 
WASHINGTON, AMENDING NORTH BEND 
MUNICIPAL CODE SECTION 13.24.010(G) RELATING 
TO THE DELIVERY OF SEWER SERVICE TO  USERS 
OBTAINING WATER FROM A PURVEYOR OTHER 
THAN THE CITY OF NORTH BEND; AMENDING THE 
TAXES, RATES AND FEES SCHEDULE TO PROVIDE 
FOR A NEW CLASS BASE RATE; AMENDING SECTION 
5.06.160(D) REQUIRING WATER PURVEYORS TO 
PROVIDE RECORDS FOR EXAMINATION; 
PROVIDING FOR SEVERABILITY; AND 
ESTABLISHING AN EFFECTIVE DATE 

 
WHEREAS, the City Council desires to amend the North Bend Municipal Code relating 
to the delivery of sewer service to users who obtain water service from a purveyor other 
than the City of North Bend (City) and to ensure the delivery of records to the City for 
purposes of calculating sewer rates and for the collection of utility taxes; and 
 
WHEREAS, the North Bend Municipal Code (NBMC) and the Taxes, Rates and Fees 
Schedule adopted by the North Bend City Council provide that a sewer user shall pay a 
base sewer charge  plus an additional charge per cubic meter of water consumed over an 
initial allowed cubic meters depending on the classification (single family, multi family, 
mixed use, commercial and other uses); and 
 
WHEREAS, the City requires water use data in order to properly calculate sewer rates 
based upon a customer’s usage; and 
 
WHEREAS, there are approximately 361 sewer users within the City who obtain their 
water from Sallal Water Association, a water purveyor other than the City (“Sallal”); and  
 
WHEREAS,   in Washington State, the majority of utilities such as water and sewer are 
delivered by public entities within urban growth areas (UGA) defined by the Washington 
State Growth Management Act (GMA); and 
 
WHEREAS, public utilities are subject to both the Washington State Public Records Act 
(PRA) and the Open Public Meetings Act (OPMA) to ensure transparency in all discussions 
and decisions concerning the delivery of utility services; and 
 
WHEREAS, Sallal is not subject to the PRA, OPMA or other transparency laws; and  
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WHEREAS, for over ten (10) years, Sallal has provided water usage data for Sallal 
customers residing within the City to enable the City to calculate sewer rates and calculate 
utility taxes; and 
 
WHEREAS, in August of 2020, Sallal notified the City after the Sallal Board had voted 
to cease providing such utility records to the City; and 
 
WHEREAS, utilities are enterprise funds within municipal budgets and as such, all costs 
of providing the utility services are financed primarily through user charges; and 
 
WHEREAS, enterprise funds are established in order to properly maintain the utility 
infrastructure and to cover all operating costs including debt service; and 
 
WHEREAS, the City has issued revenue bonds to cover necessary capital improvements 
to its utilities and projected future rate collections have been relied upon in issuing such 
debt service; and 
 
WHEREAS, Sallal’s refusal to provide water usage data to allow the City to collect user 
fees puts the payment of such debt at risk; and  
 
WHEREAS, ratepayers must pay their pro rata share of all utility costs associated with the 
delivery of the utility service and North Bend sewer users cannot subsidize Sallal sewer 
users; and 
 
WHEREAS, cities may impose a utility business and occupation (B&O) tax upon the 
income of public and private utilities providing services within the boundaries of the City 
and on utility services provided outside the city boundaries delivered by the City; and 
 
WHEREAS, the City imposed such a utility tax pursuant to Section 5.06.110 of the NBMC 
on “the selling or furnishing of water to customers in the City of North Bend” levied against 
the total gross income from such business conducted within the City; and 

WHEREAS, Sallal previously provided the City water usage data on its approximately 
1,100 water customers located within the City to allow the City to determine the 
appropriate utility tax; and 

WHEREAS, Section 5.06.160 of the NBMC requires Sallal to “keep and preserve” all 
water usage records and to make such records “open for examination at any time” by the 
Finance Director or the City’s duly authorized agent; and  

WHEREAS, Sallal’s failure to provide water usage records as required by Section 
5.06.160 of the NBMC will require unnecessary costs and burden to the City in performing 
inspections and audits of its business and in determining and billing alternative sewer rates 
to Sallal customers; and  
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WHEREAS, state law authorizes the City to permit and regulate all use of its public streets 
or other public rights of way and to grant franchise agreements to public and private utility 
operators covering the installation, maintenance and repair of utility facilities (RCW 
35A.47.040); and 

WHEREAS, Sallal has water utility systems and infrastructure in City rights of way but 
does not have a franchise agreement regulating such use of City rights of way; and 

WHEREAS, franchise agreements typically provide for permitting procedures, fees, 
provision of records, insurance and indemnification, length of franchise and bonding for 
any work and/or repair in public rights of way; and 

WHEREAS, it is in the public interest and promotes the public health, safety and welfare 
for the City to be able to fairly bill all sewer users; have access to records in order to 
calculate proper utility taxes and have a franchise agreement with Sallal as a condition of 
operating its utility in public rights of way; 

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF NORTH BEND, 
WASHINGTON, DOES HEREBY ORDAIN AS FOLLOWS: 
 
Section 1.  NBMC 13.24.010(G), Amended:  North Bend Municipal Code Section 
13.24.010(G) is hereby amended to read as follows: 
 
G.  In the event that a user of the sewage system obtains water from a water purveyor 
having a metered system other than the city’s water system, the charges for sewer system 
usage shall either be: 
 

(i)  a base rate and a usage rate set forth in the Taxes, Rates and Fees Schedule 
based on the meter readings from the purveyor of the water supply if the purveyor 
has delivered such records to the city; or  
(ii) a rate based upon the base rate plus the average water use for this class of 
customer over the prior two (2) years plus a ten percent (10%) administrative fee 
as determined by the city to cover its administration costs in calculating and billing 
this alternative base rate. 

 
All water purveyors delivering service to customers within the city shall provide the city 
with water meter reading records for each separate water customer residing in the city in 
form and content acceptable to the City for each full or partial calendar month of water 
use.  Such water meter reading records are deemed to be timely provided to the City if the 
water purveyor provides such records to the City by the fifteenth day of the calendar month 
for the preceding month’s water meter reading.  Failure of the water purveyor to timely 
provide such records shall constitute a civil violation pursuant to NBMC 1.20 and shall 
subject the water purveyor to a daily penalty pursuant to NBMC 1.20.100 of up to 
$2,000.00 for each day that a violation exists; provided, however, that such penalty shall 
in no event be less than $500.00 for each day that a violation exists. 
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. As a condition of sewer service, the property owner shall sign an agreement with the city 
authorizing the water purveyor to provide the city water use records for the building to be 
served by sewer. 
  
Section 2.  Sewer Base Rate:  The Taxes, Rates and Fees Schedule shall be amended to 
provide a separate base rate for any sewer users who obtain water from a water purveyor 
other than the City when the water purveyor has refused to provide water usage records to 
the City.  This alternative base rate shall be calculated as follows: 
 

(i) The base rate for the customer classification set forth in the Taxes, Rates 
and Fee Schedule plus; 
(ii) The average water usage for this class of customer over the prior two (2) 
years above the allowed cubic meters of water use for this customer class plus;   
(iii) A ten percent (10%) administrative fee as determined by the city to cover 
its administration costs in determining and billing this alternative base rate.  
 

This alternative base rate shall be effective for the next billing cycle following the effective 
date of this Ordinance.  This base rate shall be subject to the same annual CPI-W increases 
to cover inflationary costs to the utility.   
 
Section 3.  Duty to Provide Records:  Section 5.06.160(D) of the NBMC shall be 
amended as follows: 
 
D. NBMC 5.05.060, Records to be preserved – Examination – Estoppel to question 
assessment.  Any business selling or furnishing water or sewer services to customers in the 
city of North Bend shall provide monthly records of water usage data in form and content 
acceptable to the city.   

Section 4.  Franchise Agreement: Consistent with RCW 35A.47.040) city staff is 
directed to immediately commence negotiations for a franchise agreement covering Sallal 
Water Association’s use of city rights of way.  Staff shall return to the City Council for its 
review of such franchise agreement upon the City Attorney completing review and both 
city staff and the City Attorney recommending approval of such franchise agreement to the 
City Council.   City staff shall not grant right of way use permits for the installation of new 
water system infrastructure until such time as Council has approved such franchise 
agreement unless such work is associated with a building permit issued by the City.  City 
staff will continue to issue right of way use permits for the repair and maintenance of all 
existing water system infrastructure in order to continue with the orderly delivery of water 
services to all water users.   
 
Section 5.  Severability:  Should any section, paragraph, sentence, clause or phrase of this 
ordinance, or its application to any person or circumstance, be declared unconstitutional or 
otherwise invalid for any reason, or should any portion of this ordinance be pre-empted by 
state or federal law or regulation, such decision or pre-emption shall not affect the validity 
of the remaining portions of this ordinance or its application to other persons or 
circumstances. 
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Section 6.  Effective Date: This ordinance shall be published in the official newspaper of 
the City, and shall take effect and be in full force five (5) days after the date of publication. 

ADOPTED BY THE CITY COUNCIL OF THE CITY OF NORTH BEND 
WASHINGTON, AT A REGULAR MEETING THEREOF, THIS 25TH DAY OF 
AUGUST, 2020. 

CITY OF NORTH BEND: APPROVED AS TO FORM: 

_____________________________ ______________________________ 
Rob McFarland, Mayor  Michael R. Kenyon, City Attorney 

ATTEST/AUTHENTICATED: 

Published:   
Effective:  ______________________________ 

Susie Oppedal, City Clerk  
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